The Role of Higher Union in Overcoming Union’s Weakness at the Workplace – Waiting for a Major Reform in VGCL
This paper started with a brief review of legal regulations on the primary union’s functions and the types of support it receives from the higher-level union. Section 2 provides an evaluation of the implementation of these regulations in practice, which is followed by a summary of the best practices of higher unions in support primary unions in Vietnam. The last section outlines the planned efforts of VGCL in reforming the regulatory framework to facilitate further and more effective support of the higher level union to the primary union. 
1. Legislative Framework of Primary Unions’ Functions and Support from Higher Union
a. Primary Unions’ Functions: 

Functions and mandate of the primary union are defined by 3 legislations: the 1990 Trade Union Law, the 2002 VGCL Statue, and the 1995 Labour Code. The primary union has the following functions: 

( Making contribution to the employer on issues related to workers’ interests including collective bargaining; development of wage table, work norms, regulations on payment of wage and bonus; overtime hours, annual leave; and development of work rules.
( Making joint decisions with the employer on dismissal of workers due to technological changes or unilateral termination of labour contracts; deduction of workers’ salaries; disciplinary measures; investigation of work accidents; and settlement of labour disputes. 

( Requesting relevant authorities to settle labour disputes if the union disagrees with the employer’s decision related to workers’ interests; organizing and leading strikes.
( Monitoring the employer’s compliance with labour law.
( Proposing to the competent authority to protect of workers’ interests. 

b. Support of the Higher-level Union : 
Types of support that a higher-level union has to provide its primary unions are not defined specifically and clearly by either the Trade Union Law, VGCL Statue or the Labour Code. In summary, the higher-level union is responsible for : 
( Appointing provisional union executive boards

( Collaborating with the labour authority to monitor employers’ compliance with the labour law

( Providing guidance to primary unions on collective bargaining, development of work rules, establishment of local conciliation council and settlement of labour disputes

( Representing and protecting workers in procedural process

The union legislation was developed in the principle of taking the primary union as the foundation for the whole union structure. As a result, the primary union is assigned with the most important tasks including protecting workers’ rights and interests, negotiating with the employer, and leading industrial actions. The higher-level unions confine their roles to providing guidance rather than making direct interventions into the union activities at workplace. The strength of the whole union structure, therefore, relies on the primary union. 
2. Implementation
2.1. Implementation of primary union’s functions
a. Collective bargaining : 
In 2006, the coverage of CBAs was 73.3% in SOEs, 21% in the FDI sector, and 4.9% in the Vietnamese private companies. A modest proportion of these CBAs was initiated by primary unions. It is quite common that the employers, under the pressure of CSR movement, request the unions to start collective bargaining. Among registered CBAs, few provide for better benefits for workers. Most of them simply replicate the law. 
b. Contribution to the development of wage table, work norm, work rules and bonus 
Many primary unions do not know that they have the right to make contribution to employers about wage table, work norm, work rules and bonus. Some know their rights but keep silent unless the employer consult them. 
c. Consultation with employers on labour relations decisions: Employers have to consult the unions before laying off workers, applying disciplinary measures, and deducting workers’ pay. However, most union leaders are not able to practise this right properly: some do not know about the right, some take it as a formality, some dare not oppose the employers’ decisions. In many cases, workers won over employers in labour disputes at the Court even though the employers’ decisions are agreed by the unions. 
d. Strike organisation: most strikes happened without prior consultation with the unions. The unions have never organized any strikes so far. 
2.1. Higher-union’s support to primary unions in practice
Since the launch of economic reform in the 1990s, the Vietnamese union system has become more decentralized. The higher unions perform administrative tasks and have few incentives to provide support to the primary unions beyond the regulatory framework. Even the support that has been prescribed in law is not sufficiently practised by the higher unions. This is particularly true in the non-public sector where the union has little influence. The relationship between primary unions and higher unions, therefore, is primarily maintained by formal meetings during which the latter announce new directives or policies of VGCL to the former. 

Recent turbulence in industrial relations which draws the attention of the public, the authority, and the Party has pressured the higher unions in the industrialized provinces to provide further and more practical support to primary unions. In the best cases, these supporting initiatives remain indirect through the provision of training and counselling. Recently, the higher unions, particularly those at the IPZ and district level, have become more active in settling wildcat strikes in enterprises within their authority. 
Still, the regulatory framework does not allow higher unions to go much beyond this boundary. Employers retain the right to refuse visits by higher union officials while the higher union needs the management’s consent of the candidature list for provisional union executive board. In extreme cases which are not exceptional, the higher union can not appoint a union chairman if the management opposes to the candidate. 

3. Best practices of higher unions supporting primary unions

Despite the mentioned limitations, a number of higher unions have managed to provide meaningful support to primary unions in their region. Though the impact of these initiatives remains modest, they are posing a need to revise the legislative framework of the union that facilitate more support and cooperation between the primary and higher unions. 

Supporting new unions: leaders of newly-established unions do not have experience in union organisation and activities. District and IPZ unions in Binh Duong, Dong Nai send union officials to these enterprises to support the new union board by training them on making annual union plans and basic union skills. In Binh Duong IPZ, for instance, each year the higher level union provide support to around 150 new primary unions.  

Improving weak unions: some unions had no activities or failed to attend regular meetings with the higher level union. The higher unions of IPZs in Binh Duong and Dong Nai visit these unions and urge them to start union work. According to VGCL, around 50 percent of unions have almost no activities since its establishment but the higher unions can only visit a few of them due to limited resources. 
Monthly meeting and training: Binh Duong IPZ union organises review meetings with primary unions in each processing zone once a month. Apart from reviewing union issues, the higher union provides short training to union leaders. In 2006, the focus of these trainings was how to organise union teams and sections at workshop level. In 2007, trainings deal with the new revision of the Labour Code and collective bargaining skills. 
Setting up branch offices: realizing that the geographical distance between the higher union office and primary unions has negatively affected the relationship between the former and its members. Binh Duong, Dong Nai, and Hai Duong IPZ unions are setting up branch offices close to industrial zones to provide instant support to member unions. 
Legal advice: Union legal advice offices have been set up in every province and city. Normally, the legal advice offices are placed inside the building of the provincial unions – which are strictly protected. This has somehow discouraged workers and primary union leaders to access to the legal advice services. Hai Duong union has overcome this difficulty by moving the legal advice office out of its official building, close to the main road. The office, therefore, becomes easily accessible for workers and union leaders. Apart from that, Hai Duong union has put up a lot of advertisements close to industrial zones and the main streets in the province about the legal advice of the union.
Training union leaders: this is one of the regular activities of the provincial unions. These trainings can be provided by the VGCL or by the local unions. The second scenario is more popular in the wealthier provincies. Apart from the traditional contents in the training syllabus such as the history of VGCL, union and labour legislation, new training items such as bargaining and negotiation skills, recruitment strategies, resolution of conflicts have been incorporated more often. A new set of training materials with all above-mentioned components was recently developed by union officials with technical support of the ILO. Unfortunately, the union lacks experienced trainers, particularly in relations to the new skills, to provide these skills to union officers at the lower level. 

Fund for union leaders (HCMC): to provide an extra financial support for union leaders who are victims of unfair labour practice, VGCL made decision No. 1521 in September 2006 to establish temporary funds to support union leaders in 4 provinces including HCMC, Binh Duong, Dong Nai, Hai Phong, Hai Duong. This is an experiment before the union decides whether or not to replicate this fund to other provinces. 
The union leader may receive three types of financial support from the Fund: 

(i) two months of MW level right after being dismissed; 

(ii) 1.5 month of MW level for each month he takes to find a new job. The maximum provision period is 6 months

(iii) 50%-100% of Court fee if he decides to sue the employer. 

The fund is financed by 30% of union’s dues plus voluntary contributions from members. 

Appointment of Full-time professional union officials to big enterprises: The HCMC union announced this plan in its January meeting with 50 representatives from different enterprises in the region. A full-time union official will be appointed to enterprises employing over 1,000 workers. S/he will assist the local union executive board in communicating with workers, visiting sick workers, collecting relevant information for the union etc. The full-time union official can be elected to become a member of the union executive board, vice chairman or chairman of the union. These union officials will either be nominated by the local union and management or selected and appointed by the city union. They will receive a salary of VND 3 million from the city union and allowances from the management. 
5. Legal Reform to Strengthen the role of higher unions in supporting primary unions

There seems to be a consensus in the VGCL that extending the involvement of higher unions in protecting workers at workplace level is the most crucial measure to retain and improve the credibility of the union and to overcome its current weaknesses at the foundation. Taking a legalistic approach, the VGCL attempts to push this initiative through legislation reform. 
VGCL’s solution to primary unions’ weakness

Strengthening the intervention of higher unions in union work at workplace level is identified as the key solution to overcome the weakness of primary unions. Compared to the primary unions, the higher union has the following advantages: 

· Being independent of the employers; 

· Full-time union officials having more time and better skills to devote to union work; 
· The higher unions have stable labour force which makes training easier. 
However, the higher unions lack of information and daily contacts with workers. This weakness can be overcome by setting a clear procedure for enterprise- higher union cooperation and collaboration between primary unions and higher unions.

While the higher unions take over the role of protection of workers, the primary unions will only deal with welfare provision activities and update the higher unions about workers’ concerns. 
Directions for revision of the Trade Union Law 

On 19 November 2007, VGCL chairing board sent its official request to the National Assembly to revise the 1990 Trade Union Law. The two major directions for this revision, as VGCL proposed, include: 

One: the above-workplace unions will play a bigger and more direct role in practicing the function of representing and protecting the legitimate rights and interests of workers in labour relations (including collective bargaining, organising strikes etc.). The primary unions will only practice this function if they are assigned by the higher unions and only when they have sufficient conditions and capacity. 
Two: the revision should provide for enforcement measures including sanctions on violations of the Union Law; inspection over the compliance with the Union law; procedures for dealing with complaints and disputes related to the implementation of the Union law. These are the important regulations that enable the union to practise its functions. 
Directions for revision of the Union Statue 

The draft of the new Union Statue is now ready for being submited to the 10th National Congress of VGCL in 2008. Major changes in the Union Statue are: 

Recruitment and union organisation: 
The new statue should allow union members to join higher unions, industrial unions, or any relevant unions apart from the workplace unions. The union they are attached to will protect their rights and interests. 

Mandate of above-workplace unions: 
The new statue should provide for the above-workplace unions to both supervise primary unions’ work and directly protect and represent workers in negotiating with employers, making contributions to employers’ decisions related to labour rights, and organising strikes. 
Distinction between union members and non-unionised workers: 
Currently, there is little distinction in terms of benefit from union work between union members and other workers. This has created difficulties for recruitment. The new Statue should distinguish clearly the benefits that only union members are entitled to. 
Additional resources for above-workplace unions: 

As the higher  unions will have to carry out more work and responsibilities, the Statue should improve personnel and financial funding for these unions, particularly budget allocations for protection of workers’ interests. At the moment, most budget has been geared to law education and union information activities while protection activities receive little financial support. 

Chi’s comments: There are doubts about this initiative by VGCL. Attraction of FDI remains one of the top priorities of the Government and even MOLISA is against the idea of higher unions going too far inside the enterprise boundary. However, VGCL enjoys a strong political back-up from the Party Central Committee as worries about labour conflicts are obsessing the Party leaders. A recently issued Party Resolution on “The working class in the industrialization period” explicitly reaffirms the central role of the working class in the political regime and the need to uphold labour rights and interests. The whole union system is working on plans to implement this Resolution. With high inflation rate (12% in 2007) and explosion of labour conflicts, the Government and the Party of Vietnam are at a critical moment when they have to make a choice between their proclaimed dual goals of economic growth and social equality. 
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